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INSTRUCTIONS TO CANDIDATES AND INVIGILATORS

Answer any THREE questions from FIVE.

Students will be supplied with:

Case List

Potentially relevant sections of the Unfair Contract Terms Act 1977

Potentially relevant sections of the Misrepresentation Act 1967

QUESTION ONE
 
Davina takes a bus ride from Lewisham into central London. Whilst waving to another bus driver, the driver of Davina's bus mounts the pavement and crashes into a wall. Davina is thrown into the seat in front of her and suffers a severe concussion and her Cartier watch is smashed. On the back of her ticket, there is the following clause: 
'The company does not accept liability for any loss or damage caused by the performance of its drivers.' 
Advise Davina whether she has any claim against the company. 











75 marks

Would your answer be any different if:

a) The same clause had been displayed at the front of the bus and the driver had pointed it out to her before she bought her ticket?

10 marks

b)
The accident occurred after the bus driver had waved to another driver, he had pointed out the notice before Davina bought her ticket, but the clause read ‘The company does not accept liability for any loss, damage or personal injury howsoever caused’?











15 marks

QUESTION TWO
Boris has recently won a considerable amount of money on the lottery. He has always wanted to work in a video rental shop, given that he is a committed movie buff. He approaches Shelley Ltd., which operates a franchise chain of stores under the trading name of ‘Frankenfilms’. Shelley’s employee, Peter Cushtie, is despatched by the company to advise Boris on the nature of the franchise. Boris shows Peter the premises that he has bought on Lewisham High Road and he asks Boris the following questions:

Boris: ‘What sort of membership figures would you expect if I open on this site?’

Peter: ‘I would say at least 3,000 regulars given the size of the shop.’

Boris: ‘What about the competition?’

Peter: ‘Well, we certainly have no plans for any other ‘Frankenfilms’ franchises to operate in the Lewisham, Lee, Blackheath or Catford areas for at least another year.’

Boris: ‘How soon will I be supplied with new releases?’

Peter: ‘We will get every major new release to you within 1 week of it becoming available. Oh, and incidentally, we always supply all our franchisees with 200 cartons of free popcorn with every major release’. 

Both Shelley’s set-up and Peter’s apparent knowledge of the industry impress Boris. Six weeks later he signs a franchise agreement with Shelley Ltd. 

Within a month of Boris signing the agreement, a ‘Draco’ video franchise opens in Blackheath. ‘Draco’ is an ‘upmarket’ chain which is also operated by Shelley Ltd. Boris talks to the franchisee and discovers that he was offered the new franchise 2 days before Boris signed his contract. During that month, Boris’ membership applications total 1,000. He perseveres with the business but finally loses heart when he fails to receive any ‘blockbuster’ new releases until at least 2 weeks after their UK release. Other video rental outlets are receiving copies before the Frankenfilm franchises and therefore capitalising on the high demand. In addition, Boris does not receive any free popcorn. Boris is losing money on his business and wishes to cancel the agreement with Shelley Ltd and be recompensed by them.

Advise Boris.

N.B. – Assume that the statements made by Peter are NOT terms of the contract.

QUESTION THREE
Jessie is the owner of a pub (the Pub). In November 2007, Jessie decided to completely refurbish the Pub’s existing premises.  She raised a loan from the Southern Sands bank to finance the work, agreeing to a charge being placed on the house owned jointly by her and her partner, Frankie, as security.  Frankie was suffering from a broken leg at the time, and, because of the difficulties in making the journey into town, the bank manager called at the house to obtain Frankie’s signature on the legal charge over the house.  The bank manager explained the legal effect of the charge but it was clear that Frankie was perfectly happy to sign if it was Jessie’s wish that she did so.

Goono Builders Ltd were contracted to perform the refurbishment on the Pub for a contract price of £80,000 payable on completion.  The contract stipulated that the construction was to be completed by 31st March 2008.  Several weeks into the job schedule, Goono realised that it had seriously under-priced the work. Goono then approached Jessie, and explained the problem. Goono requested that an extra £10,000 should be added to the contract price.  Initially, Jessie refused but Goono’s representative then stated that they would stop the construction work completely unless Jessie changed her mind.  Jessie recognised the difficulties she would have arranging a new contractor and reluctantly agreed to pay the extra money.

The refurbishment was completed on time and Goono submitted its invoice for £90,000. However Jessie was only prepared to pay £80,000 - she considered that the promise to pay the extra £10,000 was voidable on the basis that she had made it whilst under improper pressure.

a) Advise Jessie in connection with her obligation or otherwise to pay the extra £10,000 to Goono.

b) Advise Frankie, who, given that the Pub is not presently meeting profit expectations, is concerned that she may not be able to resist an action for repossession of the house should Jessie default on the loan made by the Southern Sands bank.
QUESTION FOUR
Last weekend David decided to take his two daughters to a new theme park called ‘Spaceworld’.  It had been advertised in the papers and on television and particular prominence had been given to an exciting new, state of the art, ride called ‘Lost in Space’, which they were all very keen to experience.

As they entered the car park, there was a large sign stating ‘Park all day for £5’, then in much smaller print and obscured by bushes it stated ‘£10 at weekends’.  David bought a ticket for £5 and placed it on his windscreen.

When they went to the ticket office there was a large notice, which stated:

‘Due to regular safety checks and maintenance work, on some occasions, not all rides will be operational.’

On reading the notice David asked if the ‘Lost in Space’ ride was in operation that day, as they particularly wanted to try it out and otherwise they would come back another day.  The ticket clerk confirmed that the new ride was definitely running and David bought the tickets.  On the back of the ticket it stated:

‘All rides run at the absolute discretion of the management and may be withdrawn at any time.’

At lunch time David and the girls went to queue for the ‘Lost in Space’ ride, only to find that it was closed for maintenance.  Feeling extremely upset they returned to the ticket office to demand a refund, which was refused.

When they returned to the car park David found he had been given a penalty notice for not paying the £10 weekend rate.

David now seeks advice as to his contractual position with respect to:

(i) The closure of the ‘Lost in Space’ ride
(ii) The cost of the car park
You are not required to discuss the law relating to misrepresentation.

QUESTION FIVE
Consider the following alternative scenarios and give your advice on each of them:

a)
Paula owns a business that specialises in trading vintage cars. She normally sources her cars from a wholesaler who buys job lots of vehicles from auctions. On the basis of information received from her wholesaler, she places an advertisement in the local paper that reads:
‘1968 E-Type Jaguar, British Racing Green, cream leather interior, excellent condition, £35,000 ONO. Also, 1968 MG long chassis, 1.8 litre, British Racing Green, cream leather interior, excellent condition, £27,000 ONO’.
Kazimir reads the advertisement and calls Paula. They agree a price of £32,000 for the E-type with delivery of the vehicle set for 7 days time.

On the basis of this agreement, Kazimir enters into another contract that allows him to lease a secure garage to house the car. 
Unfortunately, four days after reaching her agreement with Kazimir, Paula’s supplier tells her that there has been some confusion and that one of the cars that he actually bought on her behalf at auction is a 1972 E-Type Jaguar as opposed to a 1968 model. Paula informs Kazimir that, due to this misunderstanding, she considers their agreement void. Kazimir insists that, given he will now be forced to breach his contract in relation to the lease of the garage, Paula should reimburse him for any expense incurred.
Advise Kazimir.











(35 marks)

b)
Would your answer be different if Paula’s supplier did originally possess a 1968 E-Type but that on the evening before she and Kazimir reached their agreement and, unbeknownst to either of them, the car had been destroyed in a fire at the supplier’s depot?
(5 marks)

c)
Kazimir reads the advertisement and is very interested in buying the E-Type. He calls Paula, states that he has a number of options in terms of buying a car, and that he needs an instant yes or no answer if he offers £28,000 for the ‘1968 green roadster’. Paula, aware that the common nickname for an MG of that era is ‘roadster’, believes that the offer relates to the MG and accepts. Kazimir, believing that the term roadster relates to any sports car, is convinced that he has bought the Jaguar and, when Paula delivers the MG, refuses to take possession. Paula now seeks specific performance of a contract of sale for the MG.
Advise Kazimir

(30 marks)

d)
Kazimir is a fraudster who, given his strange haircut and deliberate use of make up, bears a real resemblance to the ‘entertainer’ Russell Brand. Paula has taken delivery of the E-Type and it is situated on the forecourt of her showroom. Kazimir offers her £33,500 for the car if he can pay by cheque and drive the car away today. He also shows her an ID card in the name of Russell Brand which allows that person entry to Elstree film studios. Paula accepts the offer and allows Kazimir to take the car.
After paying the cheque into her business account, Paula is informed that the cheque is a forgery and will not be honoured. Meanwhile, on the same afternoon that Kazimir acquired the car from Paula, he sold it on to Bruce who had no knowledge of Kazimir’s dishonest activities.
Advise Paula as to whether or not she can recover the car from Bruce.
(30 marks)
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