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INSTRUCTIONS TO CANDIDATES AND INVIGILATORS
ANSWER FOUR QUESTIONS.

                            ALL QUESTIONS CARRY EQUAL MARKS.

QUESTION ONE

“So a grant of exclusive possession creates a tenancy under Street v. Mountford even where the landlord is a trust performing socially valuable functions, has agreed not to grant tenancies, has no estate out of which to grant them and the occupier has agreed that he is not to have a tenancy.”  P. Sparkes, A New Landlord and Tenant, (2001), at p. 179.

Critically assess this statement.

QUESTION TWO

In 2000, Blake Ltd granted Peter a 10 year lease of a restaurant in Pimlico, London. The annual rent was £80,000 per annum payable in quarterly instalments. The lease contained a forfeiture clause allowing the landlord to re-enter upon the premises in the event of rent default or any other tenant’s breach of covenant. The lease also contained a tenant’s qualified covenant against assignment. This covenant stated, inter alia, that the prior written consent of the landlord was required in the event of an assignment, and that the tenant enter into an authorised guarantee agreement with the landlord guaranteeing performance of the tenant’s covenants in the lease by the tenant’s assignee as a precondition of granting such consent. 

In 2002, with the prior written consent of Blake Ltd, Peter assigned the unexpired residue of the lease to Boris.  Peter also entered into an authorised guarantee agreement with Blake Ltd, thereby standing as guarantor for Boris’s leasehold obligations.  Since taking up possession, Boris has been operating a Russian restaurant from the premises.

In 2006, Boris’s restaurant business came upon hard times. Custom fell away and Boris was plunged into financial insolvency. As a consequence, Boris has fallen into arrears with the rent due under the lease. The last quarterly instalment received by Blake Ltd was in December 2007. No payments have been received since this quarter.

Advise Blake Ltd as to its rights and remedies against Peter and Boris. (Peter has not been given any written warning or other notification of the fact that Boris has fallen into rent arrears).

QUESTION THREE

In December 2007, Isabella was granted a one-year assured shorthold tenancy of a two bedroomed flat in Islington, London.  Since moving in, she has been subjected to persistent harassment from her landlord, Geoffrey, who has been upset about her delay in paying the weekly rent. On a number of occasions, he has threatened to cut off her electricity supply unless she paid the rent promptly.

Last week, when Isabella returned from work, she found that the locks had been changed on her flat. Her possessions were left on the landing, some of which were badly damaged. When she confronted Geoffrey, he told her he had re-let the flat to a new tenant because he was fed up with having to remind her about paying the rent on time.  She is now living in a women’s hostel.   

Advise Isabella as to her civil and criminal remedies against Geoffrey.

QUESTION FOUR

Car Repair Ltd is the lessee of an industrial unit which it holds under a 21 year lease from Acrelands Ltd.  Under the terms of the lease, Car Repair Ltd covenanted, inter alia, as follows:

“2(10) . . .  not to assign, sublet, charge or otherwise part with possession of the demised premises or any part thereof, or share occupation of the same or any part thereof, save with the lessor’s prior written consent . . .”

“2(12) . . . not to use the demised premises for any purpose other than the trade or business of a car repair garage without the lessor’s written consent which shall not be unreasonably withheld . . .”

Car Repair Ltd are keen to assign the unexpired residue of the term to a company called Toy Products Ltd, which proposes to use the unit for the manufacture of children’s soft toys. 

Acrelands Ltd have raised written objections to the proposed assignment on the ground that it will necessarily result in a breach of the user covenant. They also have serious doubts as to the proposed assignee’s ability to meet the obligations under the lease and have, therefore, required Car Repair Ltd to enter into an authorised guarantee agreement.

Car Repair Ltd are minded to go ahead with the assignment despite the concerns raised by Acrelands Ltd.

Advise Car Repair Ltd.

QUESTION FIVE

Jason holds a 15 year lease of a flat in Greenwich, London, granted to him in 2002. 

Jason has covenanted to pay a quarterly rent of £2,000 (in advance) on the usual quarter days.  He has also covenanted not to assign, sublet or part with possession of the flat (or any part thereof) without the landlord’s written consent. The lease also contains a standard repairing covenant on the part of the tenant.

The landlords, Capitalist Estates Ltd, have the benefit of a forfeiture clause in the lease in the event of any tenant’s breach of covenant.

Three months ago, Jason sublet the flat to a friend, Michael. Jason has also failed to pay the last two quarter’s rent due on 25 December 2007 and 25 March 2008. A recent inspection of the flat by the caretaker engaged by Capitalist Estates Ltd has revealed that the flat is in a very poor state of repair.  The caretaker has also reported that Michael is now living in the flat.

A few weeks ago, Capitalist Estates Ltd sent out a routine demand for the quarter’s rent due on 24 June 2008 by mistake.  Realising their error, they sent a fresh demand, this time qualified by the words “without prejudice to our right of forfeiture”.

Capitalist Estates Ltd now wish to serve a s.146 notice on Jason alleging breaches of the covenant not to sublet and to repair.  They also wish to pursue him for the arrears of rent.

Advise Capitalist Estates Ltd.

QUESTION SIX

To what extent is it correct to say that the contractual doctrines of accepted repudiation and frustration are of general application in leasehold law? (Illustrate your answer by reference to decided cases).

QUESTION SEVEN

Scarlet is the tenant of a flat in a block of flats in London owned by Butler.  She has been Butler’s tenant since 1987.

She pays a monthly rent of £500 to Butler, which entitles her to a “continental breakfast” (i.e., bread rolls, jam, cereal, milk, fruit juice, tea or coffee) seven days a week which is served in a communal dining room in the building.  In addition, her rent includes an amount (£50) in respect of weekly cleaning of the flat, change of bedlinen each fortnight, daily removal of rubbish and the services of a hall porter.

Butler resides on the premises two nights a week in order to fulfil his duties as landlord (i.e., collect the rent, attend to his staff, etc.). The rest of the time he spends living with his wife in Brighton.

Scarlet’s original tenancy was described as a “holiday let”, although she has been working in London throughout the period of her tenancy.  Butler has been aware of this as he provided Scarlet with a job reference on several occasions.

Butler now wishes to evict Scarlet so that he can provide accommodation for his younger daughter, aged 19.

Advise Scarlet.  How would your answer differ (if at all) if Scarlet’s tenancy had been granted in (a) 1995 and (b) 1998?

QUESTION EIGHT

Brooklyn Ltd holds the freehold title to a small factory unit in Manchester. In December 2002, it granted a six year lease to Samson & Sons, a firm which, for a few years, manufactured football boots from the premises.

In 2004, the firm (with the prior written consent of Brooklyn Ltd) granted David a monthly periodic tenancy of the whole factory. Since this time, David has carried on his piano restoration business from the premises.  His business has proved to be a great success and generates healthy profits.  

However, David has recently discovered that the headlease (held by Samson & Sons) is due to expire shortly. He has also been informed by a representative from Brooklyn Ltd that the freeholders wish to regain possession of the factory with a view to converting it into an indoor bowling alley.  In this connection, it appears that Brooklyn Ltd have secured outline planning permission for the project, found financing from two local banks and have been supplied with plans, drawings and specifications from a firm of local architects.

David is very keen to remain in possession of the factory and to continue in his piano restoration business from this location.

Advise David as to:

(a) the nature of the rights afforded to him by Part II of the Landlord and Tenant Act 1954;

(b) the procedures Brooklyn Ltd will need to follow in order to invoke any claim it has to possession of the factory; 
(c) the merits of Brooklyn Ltd’s claim to possession of the factory.
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