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QUESTION ONE

Frank and Emma married in 1997. Both are journalists. Shortly after the birth of their daughter in 2003, Frank secured a job with a television company as a war correspondent. 

After two years in the job, Emma asked Frank if he would consider transferring to a less dangerous job which would enable him to spend more time at home. During the past year, Frank has spent some 10 months abroad. Emma points out to Frank that his daughter barely knows him, that she needs his help at home and that his long periods of absence, coupled with the worry about the danger that he is frequently exposed to, have caused her so much anxiety that she is now on anti-depressants. 

She also confesses to having slept with a colleague. Frank is initially upset at hearing this news, but upon reflection he realises that Emma has a point and promises that he will try and negotiate a deal with his employer so that he can spend more time at home. The next day, he speaks with his boss, who offers him an office-based post which, in fact, is more highly paid. After a few months, however, he is bored and asks to be sent out to Afghanistan. Emma begs him not to go; she points out that his daughter has just got used to having him around and that, moreover, journalists are being taken hostage in Afghanistan. 

Frank ignores her pleas and accepts the posting. He is taken hostage for two months and, although released after a brief period, on his return home is diagnosed as suffering from post traumatic stress disorder. This makes him very difficult to live with; he has terrible mood swings and suffers from nightmares. After three months, in June 2006, the strain of the last few years, coupled with Frank’s illness, is too much for Emma. She moves into a separate bedroom and leads a separate life from Frank, talking to him only when absolutely necessary and cooks meals only for herself and her daughter. 

ANSWER BOTH (A) AND (B)

(A) Advise Emma as to whether she has grounds for divorce.

AND

(B) Advise Frank as to whether he has grounds for divorce.

QUESTION TWO

John and Penny live together in a council house rented in their joint names. They have two children, aged five and three.  The relationship has been unhappy for some time and Penny recently had an affair with a man, Earl, at work.  She has just given birth to a baby girl and is fairly sure that the father is Earl.  

Penny does not want to see Earl anymore.  She ended the affair as soon as she found out she was pregnant and left her job.  She did not tell John about the affair.  

Unfortunately, Earl found out about the baby and has started coming to the house asking to see his daughter.  Penny has refused to let him in.  He has shouted threats through the letter box saying that he will kill her if she does not let him in.  One evening, he came round when John was at home and the whole story of the affair came out.  John and Earl had a fight in the front garden, then John stormed back into the house, smashed up the baby’s cot, threw the pushchair in the dustbin and screamed at Penny that she was a “f****** whore.” Penny and the children were terrified.  When he went to work the next morning, she changed the locks, but she remains frightened of what he will do next.  She wants John and Earl ordered to stay away from her and the baby.

Advise Penny as to the remedies available to her under Part IV of the Family Law Act 1996.

QUESTION THREE

ANSWER BOTH (A) AND (B)

(A)

Jayne and Manuel have three children.  They divorced two years ago and, following acrimonious proceedings, a residence order was made for the children to live with Manuel and to have contact with Jayne on alternate weekends and for half of the school holidays. Manuel is Spanish and, whilst on a trip home last year to see his parents, he met and subsequently married Lolita.  Manuel wishes to go and live in Spain with the children. Jayne is vehemently opposed to this course of action. Manuel tells Jayne that there is nothing that she can do about this because he has a residence order in respect of the children.

What advice would you give to Jayne?  

AND
(B)
Lynne and Edward have two children, aged 4 and 8 years. Over the last year, the relationship has deteriorated because of Edward’s unpredictable mood swings. The doctor is of the opinion that Edward is suffering from severe depression and is in need of medication.  Lynne has tried to discuss this with Edward, but he refuses to acknowledge that he is ill and has, on several occasions, struck her, on one occasion in front of the children. Following an incident last week, Lynne left home, taking the children with her. She is adamant that Edward cannot see the children until he seeks help.

Advise Edward as to the likely success of an application to court for contact with the children. 

QUESTION FOUR

Jackie and Alan were married in 2000. After several miscarriages, Jackie was told that she could not carry a child full-term.  Jackie and Alan then entered into an agreement with Jackie’s married sister, Lucy, that Lucy would bear a child for them.  The three of them attend a licensed clinic and an egg is removed from Jackie, fertilised by one of Alan’s sperms and the resulting embryo then implanted in Lucy. Jackie is so stressed by the whole situation that she has a brief fling with a friend of hers, Bob, as a result of which she miraculously falls pregnant. Some 9 months later, Lucy gives birth to a daughter, Lolita, whom she immediately, as agreed, hands over to Jackie and Alan. A few days later, Jackie gives birth to a son, John. 

ANSWER BOTH (A) AND (B)

(A)

(i) Who are the legal parents of Lolita?

(ii) Do Jackie and Alan need to take any legal steps in order to be recognised as Lolita’s parents?

(iii) What advice would you give to Lucy if, three weeks after giving birth, she changes her mind and wants Lolita back?         

(65 marks)

AND

(B)

Bob seeks your advice as to his legal status in relation to John. He would like to know if he will be recognised in law as his father. (You are not required to discuss the likelihood of success of any application for a s.8 order or a parental responsibility order).

(35 marks)

Question Five

Anna and Ben have been married for 10 years.  They have two children, Cathy, aged 5 and David, aged 7.  They live in a four-bedroom house, owned in their joint names.  This is currently valued at £800,000 with a mortgage of £100,000. They are both qualified doctors, but Anna has not worked since the children were born.  Ben is now a consultant, has savings and investments worth around £80,000 and is a member of a pension scheme.  Cathy has a disability and requires a great deal of specialist care which her mother provides.  The house has been adapted for Cathy’s needs.

The marriage has broken down and Anna is accusing Ben of domestic violence. Divorce proceedings have been issued, which Ben is not contesting. Anna is having an affair, but says that it is not serious and that she will not be moving in with or marrying her lover.  She does not want to move out of the house, as it is the children’s home and because it has been specially adapted for Cathy.  Ben wants the house sold and the proceeds split.  He wants to be able to buy somewhere new so that he has enough space for the children to stay with him on a regular basis.  He also believes that he should be entitled to keep all his savings and pensions as these are a result of his hard work alone.  He thinks that Anna can go back to work and employ someone to help care for Cathy and is strongly opposed to paying any maintenance for his wife, or anything for either child over and above the basic CSA 1991 rate.  He also believes that Anna is planning to marry her new boyfriend, a very wealthy man, and that this should be taken into account in any settlement.

Advise Anna as to the likely outcome of an application to court for ancillary relief. 

QUESTION 6
Ingrid and Joseph have lived together for 20 years and are not married. They have 3 children aged 12, 15 and 19.  All three children still live at home.  Ingrid did not work for a period of  seven years whilst the children were small and now has a part-time job in a gift shop.  She does all of the house work and child care as Joseph works very long hours.  Before having children she worked as an advertising executive earning considerably more than Joseph.  Joseph is a builder and owns his own successful property development business which is worth about £2,000,000.   Ingrid and Joseph have always had a joint bank account into which they put a portion of their salaries to pay for household expenses.

The house that they live in belongs to Ingrid in her sole name.  She bought it, for £20,000 before she met Joseph with an inheritance from her grandmother, and there has never been a mortgage on this property.   It is now worth £800,000.  Ingrid has always referred to the house as “our home”.

                                                                                                            (Continued…)
The relationship has now broken down and Ingrid has asked Joseph to move out.  Joseph wants the house sold and the proceeds split 50:50.  He believes that he is entitled to a share in the house because of all the work that he has done to improve it.  It is true that he has done extensive renovations, including a loft conversion, adding two bedrooms and a bathroom, building a conservatory and putting in a new kitchen.  He paid for all the materials and did all of the work himself.  

Ingrid acknowledges that his work has contributed to the rise in value in the house, but thinks that it would be unfair for him to claim a share as he owns several houses and can easily afford somewhere else to live.  She, on the other hand, cannot on her low salary afford to buy another similar property and would need to move somewhere much smaller, or to a cheaper area.

ANSWER BOTH A AND B

A. Advise Ingrid as to the likelihood of Joseph succeeding in a claim for 50% of the house.   (60 marks)  
B. How would your advice differ if the recommendations of the Law Commission had been enacted.  (40 marks)

QUESTION 7

Linda has two children, Mark is 14 years old and Ollie is 7 years old.  Both children have different fathers and Linda has not been married to either of them.  Both fathers are named on the birth certificates. 

Mark’s father, Tom, was very violent to Linda and also to Mark, who has not seen his father since he was four years old.  Tom has been in and out of prison over the past ten years, but he has paid regular maintenance and writes regular letters to Mark. He has recently been in contact with Linda, saying that he is a changed man, having found God in prison.  He wants to start seeing Mark and to be involved in his life and to teach him about God.  

Mark has recently been diagnosed with a rare live disorder, and without a liver transplant, faces a greatly reduced life expectancy and years of illness.  If he has a transplant he is still likely to have reduced life expectancy, but to have much better health.  Mark has consulted several doctors and has decided that he does not want to have surgery, due to the risks involved and the fact that he would spend the rest of his life on medication.  His mother wants him to have the surgery.

                                                                                                                (Continued…)
Ollie’s father Sam, lives nearby and sees Ollie at least once a week.  He also pays regular maintenance, attends parents evenings at Ollie’s school and takes him to swimming lessons after school.  Ollie is profoundly deaf and currently attends a mainstream school, but Sam thinks that he would do better in a special school.  Linda is totally against this idea and has told Sam he has no rights as an unmarried father, so she does not have to listen to him.  Sam has spoken to the school and an educational psychologist, both of whom are of the view that Ollie is not coping with mainstream school and that a deaf school would probably be better for him. 

Answer all parts of the question

Advise Linda:

A. Whether either of the fathers have parental responsibility for their children and if Sam or Tom were to apply to court for a parental responsibility order, would either of them be likely to succeed. (25 marks)
B. Whether she has to involve Sam in making decisions regarding Ollie’s education, and how the dispute is likely to be resolved if they are unable to reach an agreement. (50 marks)
C. Whether Mark is old enough to make his own decision regarding the surgery. (25 marks)

Question EIGHT

Sarah is an alcoholic.  She has two children, Ella, aged 10 and Rachel, aged 8.  Rachel has special educational needs.  Sarah was married to Ella and Rachel’s father, Bob, but they divorced seven years ago.  Bob lives nearby and sees his daughters regularly.  

Sarah’s mother, Jane, lives nearby and helps Sarah with the children.  She calls round most mornings to make sure they are up and that the girls get to school on time.  She cooks all their meals and comes round several afternoons a week to make sure they are doing their homework.  Sarah normally manages to collect the children from school but Jane cleans Sarah’s house and does all the children’s washing.  

Unfortunately, Jane has fallen ill and is likely to be in hospital for several weeks.  Once she comes out, it is going to be several months before she is fit enough to help Sarah again.  Ella and Rachel’s school have contacted social services as they are concerned that the girls are failing to get to school on time and are becoming increasingly scruffy.  They are not doing their homework and Ella, in particular, is very tearful, saying that she misses her Gran.  The school are also concerned that Rachel has missed an important appointment for an assessment regarding her educational needs which she needs in order to get extra support.

                                                                                                           (Continued…)
The appointed social worker, Claire, called round to the house and found Sarah in her pyjamas at midday.  Sarah smelt of alcohol, but she told Claire that she only ever drinks at night after the children have gone to bed.  The house was chaotic and the kitchen filled with dirty plates. Claire also went to visit Bob to see if the girls could stay with him for a while, but he said that this was impossible as he works long hours and that it would drive Sarah over the edge.  He said Sarah was a loving mother and told Claire to “buzz off and mind her own business”.

Claire is worried about both children and suggests to Sarah that they are accommodated under s. 20 of the Children Act 1989 until Jane is better.  Claire also says that, if Sarah does not co-operate, she will seek a care order.  Sarah does not understand what s. 20 means and is terrified that the children are going to be removed.  

Advise Sarah as to the legal effect of s.20 and whether the local authority is likely to succeed in an application for a care order.

QUESTION 9
ANSWER EACH PART OF THE QUESTION:
A. Mary has three children, Tara (aged 14), Karly (aged 12) and Lauren (aged 3).  Tara and Karly’s father, John, lives abroad and they have little contact with him apart from birthday and Christmas cards.  Lauren’s father, Noel, lives with them. Karly has made an allegation of sexual abuse against Noel, but he was acquitted at the criminal trial.  Care proceedings have been issued in relation to all three children and Tara and Karly are living in foster care under an interim care order.  Lauren is also subject to an interim care order, but is still living at home with her mother and father.  Mary is desperate for the girls to come home and the social worker has suggested a s38A order.  Mary is a bit confused as to what this would mean and is worried about Noel and where he would go.  

Advise Mary as to the advantages and disadvantages of a s38A order.  (35 marks)

B. Karly and Tara do return home but Karly has run away from home after a row with her mother.  She does not think that Mary really believes her about the abuse and is very angry.  The final hearing is approaching and social services are seeking care orders in respect of all three children, but with a plan for Tara and Lauren to remain with their mother and for Karly to stay in foster care and receive therapy.  Mary wants contact with Karly, but social services are saying that there should be no contact until such time as Karly feels ready to see her mother. 

Advise Mary whether the social worker’s position is likely to be supported by the court. (45 marks)

                                                                                                                (Continued…)
C. Although Karly does not want to see her mother she does want to see her sisters.  There is nothing in the care plan regarding contact between the children and the social worker said that she thought it might be a bit complicated to organise when Karly asked her. 

Is there anything that Karly can do to ensure that she maintains contact with her sisters? (20 marks)
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