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INSTRUCTIONS TO CANDIDATES AND INVIGILATORS

ANSWER THREE QUESTIONS

AT LEAST ONE FROM SECTION A

AND

ONE FROM SECTION B 

Candidates are permitted to take into the examination unannotated copies of Blackstone’s EC Legislation.

SECTION A

QUESTION ONE

“The ECJ’s progressive development over many years of a kind of unwritten bill of rights for the Community was gradually given express recognition in the Treaties.” P. Craig & G. de Burca, EU Law – Text Cases and Materials, (4th ed., 2008).
Analyse and discuss this statement with reference to decided cases.

QUESTION TWO

“The rationale of the Treaty provisions is that a court of a Member State whose decision is final, should not decide a question of Community law in the absence of a ruling from this Court”. Advocate-General Jacobs, Parfums Christian Dior SA v. Evora [1997] ECR I-6013.

Is it possible to reconcile this statement with the adoption of the acte claire doctrine by the Court of Justice in CILFIT v. Italian Ministry of Health [1982] ECR 3415?

QUESTION THREE

The Council of the European Union issued the (fictitious) Genetically Modified Foods Directive (the Directive) in 2006.  The Directive was due to be implemented by Member States by no later than 1 January 2007. The Directive provides that the Member States may issue licenses to farmers and subsidise their participation in trials for growing genetically modified vegetables. Participating farmers are subject to very strict rules relating to the planting and cultivation of such vegetables and owe strict duties to neighbouring landowners. In addition, they are required to take out compulsory insurance or otherwise indemnify others against loss caused by the escape of any genetically modified seed. 

The British government has not yet transposed the Directive into national law though it has granted licences to some farmers to grow genetically modified crops.

Adam is an organic farmer who specialises in growing potatoes. Last year, he lost his official registration as an organic farmer and his crop was destroyed by genetically modified seeds which had escaped from the neighbouring farm owned by Bert. Bert was one of the farmers licensed to participate in the trials for growing genetically modified vegetables but had taken no precautions to stop the escape of the seeds he was experimenting with. Bert had also failed to take out compulsory insurance as contemplated by the Directive.

Adam wants Bert to withdraw from further trials or take immediate steps to prevent the escape of anymore genetically modified seeds. The destruction of Adam’s crop last year has resulted in losses to him in the region of £40,000.
Advise Adam as to the legal remedies (if any) he may have under European Community law.
SECTION B
QUESTION FOUR

Omega is a French pharmaceutical company that produces a variety of drugs, including ‘antibiotic A’ and ‘antibiotic B’. 

Omega is the larger supplier of ‘antibiotic A’ in the EU. In the last six years, its market share has been 43%. Omega derives some commercial advantage thanks to its extended distribution network of antibiotics, but has been fighting a fierce price war in some Member States, in particular in the UK and Italian antibiotics markets. There are five main competitors who produce ‘antibiotic A’ for the European Union. The first is Delta with a market share of 7% and the second is Alpha with a market share of 9%. There are also Theta, Zeta and Lamda, who in the space of only 10 years have already gained 13% market share, respectively, in the market of ‘antibiotic A’. 

Omega seeks your advice on a variety of its practices:

a) Omega refuses to provide ‘antibiotic A’ to some of its distributors if they purchase any other antibiotics from its competitors;

b) Omega wishes to lower its prices of ‘antibiotic A’ to certain pharmacies in the UK and Italian market, which are about to obtain ‘antibiotic A’ from other companies. It is possible that reduced prices will lead to Omega selling below its average total costs.
Advise Omega whether their practices infringe Article 82 of the EC Treaty. 

QUESTION FIVE
Zantogen plc (the Company) is based in the UK. It manufactures cutting edge vitamins which minimise wrinkles (the Product). The Product is marketed under the name “Royal Vitamins”. The Company has had a very successful sales campaign in the UK and demand for the Product is high across Europe. It wishes to sell the Product in other EU States and, in particular, wants to build up sales with its mail order and internet business.
The Company has been paying the Italian authorities 0.5% of the value of the vitamins to help fund a database on the use of and demand for anti-ageing products in Italy.
The Company has recently tried to sell imports of its Product into the Netherlands but has run into problems. The Dutch authorities state that, under their consumer protection legislation, the name “Royal” cannot be used as it might mislead customers into believing that the products have a connection with the Dutch Royal family.
The Company is encountering problems importing the Product into France as  French law bans the key active ingredient in these vitamins because international tests have been inconclusive about its safety.
                                                                                                                  (Continued…)
The Company is also upset by German law which requires that medicinal products can only be sold through pharmacies in Germany and prohibits the import and retail sale of such products by mail order or over the internet.

The Company is upset by these restrictions. Payments in Italy make the Product more expensive. The Dutch laws effectively stop the Company from selling its Product under its established name. The French law is an effective ban on imports of the Product and German law prevents sales of the Product by mail order or over the internet.
Advise the Company on the compatibility of the Italian, Dutch, French and German laws with European Community law.   

QUESTION SIX
Pierre is a French national and Olga is a Russian national. In 2001, they were married in Moscow. In 2004, they moved to Vienna in Austria. Both Pierre and Olga have jobs there. He works as an architect and she is an interior designer. They have two children.

In 2007, Pierre was convicted of violently assaulting a waiter in a bar and was sentenced to six months imprisonment. He has just been released. The Austrian immigration authorities have informed him that he will be deported back to France and will be banned from returning to Austria. Pierre wishes to challenge the deportation order. He says that his violent behaviour was due to a serious drinking problem and a stressful marriage. Since his conviction, he has realised that he must change and has been getting counselling to help him give up alcohol. He wishes to stay in Austria to rebuild his career.

Olga has begun divorce proceedings. She and her children have been living with Hans (a German national) for the last six months. The Austrian authorities wish to expel her for no longer being part of Pierre’s family. Olga wishes to challenge this decision.

Advise Pierre and Olga as to their rights under European Community Law.  




� EMBED MSPhotoEd.3  ���








	Date and time:


	May  2008
	

	Course title:
	European Union Law
	

	Course code:
	LAW0079
	Page 1 of 4



[image: image2.png]the
UNIVERSITY

.
N ¢
Y
Y 2
Y
e

<

GREENWICH



_1225697382.bin

