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INSTRUCTIONS TO CANDIDATES AND INVIGILATORS

ANSWER FOUR QUESTIONS

ALL QUESTIONS CARRY EQUAL MARKS

Students may take their own copy of the Blackstone’s Statutes on Evidence into the examination. The Statutes may not be annotated

QUESTION ONE

Drew, a sports physiotherapist, is on trial for the alleged rape of Connie, a netball player. The prosecution submits that Connie went to Drew for treatment to her knee and that Drew raped Connie in his treatment room. Drew asserts that Connie seduced him once in the room and that she fully consented to sexual intercourse.  Drew wishes to call Simon, Connie’s former netball coach, to give evidence that Connie falsely accused him of rape a year ago. The police dropped the investigation after Connie admitted that she had made up the allegation in order to get back at Simon for not selecting her to play in the netball cup final.  Drew also wishes to call Matt, another physiotherapist, to testify that one week before the alleged rape Connie visited him for treatment to her ankle and that following her seductive behaviour they had consensual sex in his treatment room. Connie wishes to call her friend Kanti to give evidence that two weeks after attending the treatment session with Drew, Connie told Kanti she had been raped by Drew. Connie did not tell Kanti before this time because she thought that Kanti might not believe her, given that Kanti knew about the false allegation against Simon.

Discuss the evidential issues in relation to:
(a)
Whether Simon can be called as a witness to testify that Connie had previously accused him of rape.  (20 %)
(b)
Whether Matt can be called as a witness to give evidence that he had previously had sexual intercourse with Connie. (50%)
(c)
Whether Kanti can be called as a witness to testify that Connie told him that she had been raped by Drew.  (30 %)
 (Do not discuss the rules governing the competence and compellability of witnesses; for the purposes of this question, assume that Simon, Matt and Kanti are competent as well as compellable witnesses)  

QUESTION TWO

Darcy is on trial for assaulting another woman in an alley way.  Previously at the police station, under caution, Darcy was asked where she was at the time of the assault.  Darcy gave a ‘no comment’ interview. This was on the advice of her solicitor, who told Darcy that she looked tired and that therefore she might not give responses in her favour. Darcy did not feel tired but she thought that her solicitor knew best.  In court the prosecution relies heavily on an identification witness, who gives a confusing and contradictory account of the attacker. The judge determines that this evidence is weak.  In examination in chief Darcy states that the prosecution are mistaken regarding identity because she was not in the alley where the assault occurred, but at her keep-fit class. In rebuttal, the prosecution call the manager of the sports centre who testifies that the keep-fit class was cancelled on the night in question.  

Discuss only the evidential issues and judicial warnings in relation to:

a) Darcy’s alibi evidence.  (20%)
b) Darcy’s decision to give a no comment interview.  (80%)
QUESTION THREE
ANSWER BOTH (A) AND (B)

Each part carries equal marks

(A)
Frank, Gordon and Huck are on trial for theft.  All three testify. Frank was cautioned for shoplifting six months earlier.  Gordon was convicted of theft two years ago. Huck has no previous convictions and there is no other evidence of bad character, but his counsel forgets to mention his good character in court. 

Discuss in relation to good character evidence and judicial directions relating to this evidence.  (50%)
AND

(B)
Dean is charged with rape. In examination in chief Dean asserts that the complainant, Calista, consented to sexual intercourse. Dean states that Calista’s mother, who is not a witness in the trial , encouraged  her daughter to make false allegations against him because she hates him. Dean also says that Calista fabricated the evidence because she is scared of her mother. Dean has a previous conviction for theft and was on trial for criminal damage a year ago. However the case collapsed after a successful submission of no case to answer, due to lack of prosecution evidence. 

Discuss only in relation to the evidential issues regarding the bad character of the parties.  (50%)
QUESTION FOUR
Kay was staying at a hotel. After an evening in the bar where she had been chatting to a man she had met, Clive, she left the bar to go up to bed. As she got in the lift Clive quickly got in behind her. Clive, who was staying in Room Five on the same floor as Kay, followed her out of the lift chatting all the way in his strong Welsh accent.  Samira, who was in her room trying to sleep, was annoyed by the loud voices of Kay and Clive as they passed her room.  Just before getting to her room Clive grabbed Kay and forced her into a store cupboard where, despite Kay’s efforts to fight back, he raped her.  Clive then took the lift back downstairs. A security guard, Janak, got in the lift. He noticed that Clive was very flustered, that his shirt was torn and that he had a large fresh scratch on his face.  When Janak returned to his desk he was in the process of telling one of the bar staff , Pete, what he had seen when he was called away to deal with a fight in another part  of the hotel. Janak asked Pete to do him a favour and record the information and the fact that the man was the guest staying in Room Five, in Janak’s desk diary. Pete did so. In the lobby a child, Milly, saw Clive get out of the lift. She ran to her mother, Fern,   and said: “Mum, guess what?  I just saw that man staying in the room opposite us. He was in a real panic, had a bleeding scratch down his face and his clothes were all torn. ”.  Meanwhile Kay managed to get out of the store cupboard and collapsed on the landing, where she was found and then taken to hospital.  Clive then went back up to his room, cleaned up, disguised the scratch and checked out of the hotel. 

Clive is on trial for the rape of Kay. His defence is one of mistaken identity.  Samira had identified one of the voices as being Kay’s and recalls that the man she heard had a strong Welsh accent.  Janak and Pete died three weeks before the trial in the same car crash. Milly can’t remember anything of the events although Fern can recall what Milly told her.  

With regard to hearsay evidence only, discuss the admissibility of the following identification evidence. 

a) The evidence of Samira.  (10%)
b) The diary entry. (60 %)
c) The evidence of Fern.  (30 %)
QUESTION FIVE

ANSWER BOTH (A) AND (B)

EACH PART CARRIES EQUAL MARKS

(A)

Section 160(1) of the Criminal Justice Act 1988 provides as follows:

It is an offence for a person to have any indecent photograph of a child (meaning in this section a person under the age of 16) in his possession.

Olu Tambi was charged and convicted for the above offence. He now appeals to the Court of Appeal on the basis of the following direction of the trial judge:

“Given the seriousness of the offence and the public policy issues involved, I have no hesitation in ruling, on the authority of R v Hunt [1987] AC 352, that once the prosecution has established the fact of possession, the burden of proving that the photograph was not indecent or that the defendant did not have the necessary mens rea rests with him.”

Comment on the accuracy or otherwise of this direction. (Assume that the rest of the directions to the jury are beyond reproach). (50%)
AND

(B)
Explain the factors to be considered in determining which party bears the burden of proof in civil cases. Your answer should also include a brief discussion of presumptions and judicial notice. (50%)
QUESTION SIX

Keith Maxwell was arrested in connection with a number of charges of fraud involving the international bank he worked for. He was arrested at home at 2 a.m. and was taken to the police station. He was neither cautioned nor told the grounds of his arrest. Keith insisted on his own solicitor being present but was unable to contact him by telephone. Accordingly he asked DC Daglish, the arresting officer, to wait until the morning before he was questioned. DC Daglish refused and insisted that he wished to begin the interview immediately. DC Daglish told Keith that he could have the services of a duty solicitor instead. The duty solicitor arrived at 3.30 a.m. and the interview began.
The tape recording of the interview revealed that the tone of the questioning was aggressive with much shouting and raised voices. At many points Keith was not given an opportunity to answer the questions being put. At approximately 5.30 a.m. Keith was heard asking to be allowed to go to the toilet; this was refused with the comment that, “you can wait until I’ve finished.” At about 6.30 a.m. Keith could be heard crying and denying any involvement with the fraud. At this point DC Daglish said: “You disgust me. Behave like a man, not like a crying girl.” Later on DC Daglish also said: “The Saudis also want to question you. Perhaps we should have you extradited to Saudi Arabia.”
The records show that Keith signed a confession at 7.30 a.m. At no point did the duty solicitor intervene.

The defence wishes to have the confession excluded. Advise them as to the admissibility or otherwise of the confession.

QUESTION SEVEN

Betty Potter was charged and convicted of the murder of one-year-old Chris Robin. Betty had been a child minder for 10 years and Chris had been in her care for the previous six months. The prosecution relied almost entirely on expert evidence to the effect that Chris had died from what is now called ‘shaken baby syndrome’. Two expert witnesses were called by the prosecution. Prof Vince Owl testified that in his opinion the only possible explanation for the death was that the boy had been picked up and shaken violently. Dr Alison Bunny, a forensic scientist, testified that minute traces of Christopher’s blood had been found on Betty Potter’s clothing.  
The defence denied all of these allegations. In particular, the defence sought to argue that the expert opinion evidence of Prof Owl and Dr Bunny should have been excluded. These submissions were rejected by the trial judge.
Advise the defence as to whether there is any basis for challenging the expert opinion evidence presented in this case.
QUESTION EIGHT
ANSWER PART (A) AND (B)
(A)

Jane, a teacher at Greenwich High School was attacked by two students, Olu and Jason. Jane has been severely traumatized by the incident. She has been off work for six months and is currently receiving psychiatric treatment. Olu and Jason were 12-years-old at the time. They were both charged under s.20 of the Offences Against the Person Act 1861. Olu has made a statement to the effect that Jason had threatened him and that the attack on Jane was planned and carried out entirely by Jason.

To what extent are Jane and Olu competent and compellable witnesses for the prosecution? If they are to testify, are there any procedures to ensure that process of testifying does not operate adversely against them? (60%)
AND
(B)
To what extent are spouses competent and compellable as witnesses for the prosecution and / or for the defence? Is the rationale for treating spouses differently from other witnesses justifiable? (40%)
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