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INSTRUCTIONS TO CANDIDATES AND INVIGILATORS

ANSWER FOUR QUESTIONS

ALL QUESTIONS CARRY EQUAL MARKS

QUESTION ONE
Giving examples where applicable, write fully on three of the following:

(i)
The differences between ordinary partnerships, limited liability partnerships and registered private companies.
(ii)
The changes introduced by the Enterprise Act 2002 to the regime of corporate insolvency and the rationale for reform. 

(iii)
The codification of directors’ duties and derivative actions by the Companies Act 2006.
(iv)
The rationale behind the maintenance of capital rules and an assessment of the rules themselves.

(v)
The nature of corporate personality and the lifting of the veil of incorporation. 

QUESTION TWO

Monty is the sales director of Spade Ltd which manufactures and supplies garden tools and equipment. Alan and Joe also sit on the board of directors in a part time capacity. The company’s articles provide for the appointment of one of the directors to the position of managing director but to date none has been appointed.

Last month, Monty, without informing his fellow directors, ordered a quantity of timber on the company’s behalf from Oak Ltd at a cost of £100,000.  At the same time he agreed, on Spade’s behalf, to sell the company’s five Portacabins, which house the company’s administrative staff, to Office Ltd for £25,000.

On hearing of Monty’s actions, Spade refuses to honour the two contracts. Oak Ltd and Office Ltd are wanting to enforce their respective contracts against Spade Ltd. 

Spade Ltd’s shareholders are concerned with Monty’s actions and the validity of the two transactions. 

Advise the shareholders as to the company’s legal position.

QUESTION THREE

Duncan has agreed to invest in Leroy’s company, Ready Ready Pies Ltd, after Leroy made a successful pitch on a business investment programme on BBB television. The company’s business is the manufacture of pies using only organic ingredients. As such, Leroy has 90% of the shares in the company and Duncan the remaining 10%. The company’s articles of association provide that a nominee of Duncan is to be appointed executive director in the near future.  The two appointed directors to date are Leroy and his wife. Duncan agrees with the company that as long as the company uses organic ingredients in its pies, he will publicise the company’s products at all his fitness clubs and hotels. 

Last month, Duncan discovered that the company was using artificial flavourings in its pies and he decided no longer to allow the company to advertise on his club and hotel premises. In response, Leroy has decided to: 

(i) Alter the company’s articles of association, to the effect that the directors of the company can resolve to require any shareholder of the company, with less than a twenty percent shareholding, to sell their shares to a person nominated by the board at a fixed price.  

(ii) The company will not appoint Duncan’s nominee as executive director.

Duncan objects to the planned alteration and the non-appointment of his nominee and seeks your advice as to what action he can take, if any?

Advise Duncan, but, in so doing, do not make reference to s.459 of the Companies Act 1985 or s.122 of the Insolvency Act 1986.

QUESTION FOUR


Posh and Golden Balls are the director-shareholders of Team Beckham plc, a company which specialises in events management. They each own 20 percent of the issued share capital of the company, with Old Spice Ltd owning the remaining 80 percent. Old Spice is a subsidiary of LA Galiticos Ltd. Golden Balls’ parents are the shareholders of Old Spice; Posh’s parents own all the shares in LA Galiticos.  .  


Last year, Posh and Golden Balls were approached by Clifford Max to consider whether Team Beckham would be interested in securing a contract with LA Galiticos for a sponsored event of past World Cup winners at the new Wembley Stadium. With both directors in attendance, Posh was asked by Clifford Max if she would enter into a contract on her own account. Posh agreed and incorporated Image Ltd which entered into a successful contract with LA Galiticos. Later, Posh sold her shares in Image, making a three fold increase on the value of her shares. 


At the next annual general meeting of Team Beckham, Posh was able to secure the passing of a resolution declaring that Team Beckham had no interest in the contract with LA Galiticos contract and consenting to any profit made by Posh.  Further, the directors of Old Spice passed a resolution of the board to the effect that no action should be taken by Old Spice in any circumstances.


Currently, the majority shareholders of Old Spice seek your advice as to what action, if any, can be taken in respect of the conduct of the directors of Team Beckham and Old Spice.


Advise the shareholders accordingly. 

QUESTION FIVE

Examine the ways, if any, in which the aggrieved shareholder could take action in the following circumstances:

(a) A, B and C are shareholders of D Ltd. Last month, A and B passed a resolution removing C as director. All three shareholders incorporated D Ltd in 2000. Previously the company’s business was run as a partnership by A, B and C. A and B did not express any reasons for C’s removal.  C is aggrieved at his removal.

(b)  E and F are director-shareholders of G Ltd, a company specialising in the management of local authority residential care homes. E and F have an equal shareholding and equal rights of management. Last year, F did not reveal to E or G Ltd that he received a bonus from H Borough Council in connection with a new contract between the council and the company, a contract that later proved to be loss making.  E is annoyed at F’s conduct.

c) One hundred former company law students at a local university join together to form Essays.com Ltd with a share capital of £10,000, divided into one hundred shares at a par value of £100 per share. After five years, the company has failed to break even and the minority shareholders are certain as to the causes of the company’s under performance. Reasons cited are infidelity amongst the director-shareholders, excessive salaries paid to the employee daughters of the chairman, failure of the directors to invest in new technology and unsubstantiated expense claims by the non-executive directors.

QUESTION SIX

In 1999, Bwitish Weyland plc created a floating charge over its entire undertaking in order to secure the overdraft on its current account with Bank plc. At the time, the company’s overdrawn account stood at £4m and the instrument creating the charge stated that the company ‘was not at liberty to create any subsequent charge ranking in priority or pari passu’.

In 2001, the company created a charge over its book debts in favour of Finance plc in order to secure a loan for £1m.  

In 2005, Credit Ltd granted a loan of £350,000 to Bwitish Weyland in order to enable the company to overcome an acute cash flow problem.  The loan was secured by a charge on the freehold of the company’s manufacturing plant.  The chairman of Bwitish Weyland has a controlling shareholding in Credit.

In December 2007, the court made a winding up order on the ground of Bwitish Weylands’s insolvency.  At the time of the company’s liquidation, its creditors were owed the following:

i) Bank £4m. 

ii) Finance £1m

iii) Credit £350,000

iv) Company employees £100,000

v) HM Revenue & Customs £200,000

vi) Goods Ltd, a trade creditor, £50,000

To the extent that funds are available and assuming that all stated charges were duly registered at Companies House, advise the liquidator as to the nature of the various creditors’ claims and the order of priority of each creditor. 

QUESTION SEVEN

Giving examples of decisions from reported cases, to what extent have the Company Directors Disqualification Act 1986 and ss.213 and 214 of the Insolvency Act 1986 protected the public from the activities of delinquent directors?
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