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INSTRUCTIONS TO CANDIDATES AND INVIGILATORS

ANSWER FOUR QUESTIONS
TWO FROM SECTION A AND TWO FROM SECTION B

ALL QUESTIONS CARRY THE SAME MARK

SECTION A
QUESTION ONE

Bradley died recently. In his will, he left the following bequests:
(i) I leave £50,000 to my fiancée, Wilhelmina, in the sure and certain confidence that she will look after my ex-wife, Claire.

(ii) I leave £100,000 to my trustees to distribute, as they see fit, amongst the employees, ex-employees, relatives & dependants of  Meade & Co

(iii) I leave 10,000 of my 50,000 shares in Mode Ltd on trust for my son, Daniel

(iv) The remainder of my estate I leave to Betty.
Bradley’s daughter, Alexis, claims that he repeatedly told her during his lifetime that he considered the shares in Mode Ltd to be hers and that he would leave them to her in his will.
Advise Bradley’s executors. You are not required to discuss proprietary estoppel.

QUESTION TWO

Victoria died recently. In her will, she left the following bequests:
(i) I leave £500,000 to my trustees to research worldwide human rights abuses and to publicise the findings in order to make sure that they stop. Following this investigation, any money remaining should go towards pressurising the governments involved to changing their policies on human rights.

(ii) I leave £20,000 to my trustees on trust in order to provide for any relatives of mine or my sister, Melanie, who have fallen on hard times.
(iii) I leave £25,000 to the Association of Pre-School Playgroups in Bromley.

The Association of Pre-School Playgroups is an unincorporated association, which provided free pre-school playgroups for children of single-parent families in Bromley. Unfortunately, it ceased to exist six months before Victoria’s death.

Advise Victoria’s executors on the validity of these bequests. Include in your answer a discussion of the impact of the Charities Act 2006, if any, on each of these bequests.

QUESTION THREE

Barnabus Gibb was diagnosed with a serious illness, which he believed to be life threatening. Following the diagnosis, he decided to set his financial affairs in order.

Firstly, he called his oldest son, Maurice, to his bedside and handed him a key. He said: 

“Maurice, this is the key to a safety deposit box at my bank. I am a very ill man. If anything happens to me, I want you to have the contents of this box. I have a duplicate key, which I keep in my top drawer. I will keep that, but only in case you lose the one I have given you.”

Then he called his second son, Barry, to him. He handed him the Land Certificate relating to his country home, telling him that the property was for Barry and his family. Barnabus again kept a duplicate key, but did not inform Barry of this fact.

Finally, he called his youngest son, John, to him. He wrote him a cheque for £20,000, and wished him well.

The following day, Barnabus being very depressed with his illness, took an overdose of sleeping tablets and died.

The safety deposit box contained a very valuable gold watch and a bank deposit book which showed a balance of £50,000 in the account.

The box also contained a copy of Barnabus’ will, in which he left all of his money to his ex-wife, Lulu.
Advise Maurice, Barry and John as to the validity of these bequests. 

QUESTION FOUR

“There is nothing inconsistent in applying both the ‘fraud’ theory’ and the ‘dehors the will’ theory together so as to provide a combined rationale for both fully secret and half-secret trusts.” M. Pawlowski, “Intention and Obligation in Secret Trusts – Some Practical Implications”, (2002) Trusts & Trustees, Vol. 8(2), 7.

Explain and discuss this statement. 

SECTION B

QUESTION FIVE

Section 12A(1) of the Bermuda Trusts (Special Provisions) Amendment Act 1998 provides, inter alia, as follows:

“A trust may be created for a non-charitable purpose provided that . . . the purpose is (a) sufficiently certain to allow the trust to be carried out; (b) lawful; and (c) not contrary to public policy.”

Section 12B(1) of the 2998 Act provides, inter alia, as follows:

“The Supreme Court may make such order as it considers expedient for the enforcement of a purpose trust on the application of any of the following persons: (a) any person appointed by or under the trust for the purpose of this subsection; (b) the settler, unless the trust instrument provides otherwise; (c) a trustee of the trust; (d) any other person whom the court considers has sufficient interest in the enforcement of the trust . . . “

Consider what effect such legislation would have on current English law governing the validity of trusts for specific non-charitable objects.  

QUESTION SIX

In 2000, Mary bought a freehold property, Acre Cottage, and had it transferred into the joint names of herself and her grand-daughter, Elizabeth.  Mary provided all of the purchase price from her own savings.
In 2002, she transferred a sum of £100,000 to Richard, her son, for the purpose of equalising their investments for inheritance tax purposes.  The money was placed in a deposit account in the sole name of Richard.

In the following year, she transferred 2000 shares in a private company to Sally, her niece, so that her ex-husband, Roger, would have no claim over this money in his pending application for financial relief (following the parties’ divorce) under the Matrimonial Causes Act 1973.

In February 2007, Mary donated £250,000 to the Eltham School of Dancing (an unincorporated association) for the purpose of acquiring new premises for the School in the Greenwich area. Unfortunately, no appropriate premises have been found in the area and the governors of the School have decided recently to dissolve the association.  Having met all its liabilities, the School’s bank account has a surplus of £350,000.

A few months ago, Mary died. In her will, she gave all her property to a close friend, Michael.

Advise Michael as to whether he has any claim to Acre Cottage, to the sum of £100,000, to the 2,000 shares or to the £250,000 donation.

QUESTION SEVEN

What is the court’s approach in assessing beneficial entitlement to the family home in (a) single ownership cases and (b) joint ownership cases?  Is the court’s inquiry in both cases limited to analysing the parties’ financial arrangements to the exclusion of any wider circumstances governing their relationship?

QUESTION EIGHT

ANSWER BOTH (A) AND (B)

(A) In what circumstances will the rule in Clayton’s Case (1816) be displaced by the principle of pari passu?

(B) Linda is the sole trustee of two trust funds holding the first for Brian (“Brian’s Fund”) and the second for Tim (Tim’s Fund).
On 1 January 2008, Linda, in breach of trust, paid into her own current account, which then had a credit balance of £6,000, dividends of £1,000 belonging to Brian’s Fund. A month later, she bought shares to the value of £5,000 and withdrew this amount from her account. The following week, she drew out £3,500, which she sued to buy a car.  On 1 March 2008, she paid into the account in breach of trust £5,000, the proceeds of investments belonging to Tim’s fund.  Subsequently, she withdrew £7,500 to pay off her mortgage.

The car has now been destroyed in an accident.  The shares are worth £6,000.  Linda has been declared bankrupt, leaving £5,000 remaining in the account.

Advise Brian and Tim.
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