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INSTRUCTIONS TO CANDIDATES AND INVIGILATORS
ANSWER THREE QUESTIONS

ALL QUESTIONS CARRY EQUAL MARKS

Candidates are permitted to bring into the examination room their Employment Law Statute book which may be annotated with case names.
QUESTION ONE

In light of the conflict in case law decisions between the Employment Appeal Tribunal and the Court of Appeal regarding the status of the employment relationship between agency workers and the end-users of their services, to what extent has the Court of Appeal’s recent ruling in Ms M James v Greenwich Council (2008) resolved the confusion and clarified the common law in this area?

QUESTION TWO

The Government’s long-awaited Discrimination Law Review, A Framework for Fairness: Proposals for a Single Equality Bill, fails to propose any radical changes to current anti-discrimination employment law; rather it has provoked widespread disappointment among organisations and specialists concerned about improving equality and diversity at the workplace. 
To what extent do you agree with this statement? 

QUESTION THREE

Electrical Supplies Ltd, a company manufacturing electrical goods, recently reviewed its employment practices.

Steve, joined the staff as an Area Manager in July 2007. His contract stated that, in addition to his salary “half yearly performance bonuses may be payable if sales credit targets where achieved”.   As a result of the review, the company decided to change the bonus scheme.  On hearing this, Steve, having received a good bonus at the end of 2007 and expecting a better one in June 2008, clashed with the Personnel Manager. Steve made it clear he would refuse to accept these unfavourable changes. Consequently, he was dismissed with wages in lieu of notice. Steve wrote an angry letter to the Personnel Manager demanding he also be paid accrued bonus monies. The Personnel Manager refused Steve’s request quoting an express term from the employment contract which stated: “bonuses payments are not given to anyone not in employment at the time when the bonus is payable”.
Lynne, a clerical worker, is awaiting an operation which will require her to go on long term sick leave. However, she has heard that during the review, the company renegotiated its collective agreement with the Clerical Union and that the length of entitlement to contractual sick-pay was reduced. Lynne is unclear if this change will apply to her, as she is no longer a member of the union, having resigned last year due to the union’s failure to negotiate any pay increase.

                                                                                                                  (Continued…)
While conducting the review, Paul, an accountant appointed by the company nine months ago, fell under suspicion of irregular accounting. Despite protestations of his innocence, Paul was immediately dismissed. As a result of the dismissal, he suffered a nervous breakdown. He has now written to the company stating he wants his job back or he will take legal action over his dismissal, which he alleges took place without any prior disciplinary hearing as stipulated for by a clause in his contract.

Martin, the advertising manager, demoralised from the review, has decided to leave. It has become known that he is considering a post with a rival firm.  Electrical Supplies are concerned about this, fearing his move could damage their business interests.
Advise as to the legal issues arising with respect to the following:
(1) The company’s refusal to pay Steve any bonus payment;
(2) Lynne’s position regarding sick pay entitlement;
(3) The termination of Paul’s employment contract; and

(4) What action, if any, Electrical Supplies can take regarding Martin’s possible move to a rival firm.

QUESTION FOUR

As a result of a decline in profits, Machine Tools Ltd recently decided that they would reorganise the shift system of their assembly workers in order to make savings on overtime payments. The Assembly Workers’ Union objected to the changes on the workers’ behalf and refused to enter into negotiations with the company over the matter. Nevertheless, the company decided to press ahead with the changes and subsequently wrote to all the assembly workers informing them that “from next month onwards the new system is to be introduced, all assembly workers will to be transferred onto the new shift patterns”.

Fred is unhappy with the proposed changes as he normally works 10 hours week overtime under the current shift system. The effect of the change will result in a loss in his overall earnings and he is considering his future with the company.

Susan started working for the company two years ago. Due to bad time-keeping, she had been issued with a final warning. Two weeks ago, she was late again and consequently received a letter informing her that: “in line with company policy her employment position was to be reviewed at a meeting”. Following the meeting, Susan was informed that she was dismissed with notice. Wishing to challenge this decision, she wrote to the Personnel Officer, who responded stating that she would not be able to challenge the decision as there was no point, as she had failed to improve in her time- keeping and her dismissal was inevitable.
                                                                                                                  (Continued…)
Mark worked for the company for 20 years. Last month, he was asked to attend a disciplinary meeting after being captured on CTT surveillance cameras raising machine fencing equipment. This was in breach of a strict company rule posted above the machinery warning machinists that such action could result in an employee being summarily dismissed. 

At the meeting, Mark explained that he and other workers often raised machine guards in order to meet urgent production targets. He asserted there was a “common culture” of this practice at the workplace which was known to the line manager, who turned a blind eye to the practice. Despite this explanation, Mark was summarily dismissed by letter the next day for serious breach(es) of safety procedures. The dismissal was subsequently confirmed after Mark instituted an internal appeal.

Fred, Susan and Mark are all now considering bringing actions against the company for unfair dismissal and seek your advice on the matter. Advise them accordingly.

QUESTION FIVE 

Stephen, Mohamed, Harry and Angela all feel aggrieved with Merryland University.

Mohamed recently started working in the maintenance department at the University. Gary, a fellow worker, often engages in sexual banter which Mohamed, a practising Muslim, finds offensive, although his other co-workers do not seem to be offended by Gary’s chat. Last month, Mohamed decided to speak to Gary about the matter and asked him not to make any sexual remarks when he is around. Although Gary did comply with this request, since then he has been very cold and unfriendly towards Mohamed. Consequently, Mohamed has become unhappy at work.

Edward works as a librarian for the University. His wife died recently and he now has sole custody of their young daughter. As a result, to accommodate his child-care needs, he asked the University if he could work part-time. He has just received a reply informing him that regrettably his request has been turned down as the University does not currently want any more part-time librarians; rather, due to the huge increase in student numbers, they need to retain their full complement of full-time librarians. The library currently has a staff of 17 employees - 12 female librarians (of which four are part-time) and five male librarians (who all work full-time).

                                                                                                                 (Continued…)
Harry, worked in the student restaurant at the University for five years until last week when his appeal against dismissal was rejected. Harry, aged 50, had been involved in a public, heated and acrimonious argument in the restaurant with Lucy a 17 year old trainee cook. The University have a “zero tolerance” policy with respect to aggressive behaviour at the workplace. In line with this policy, Lucy was given a final warning and Harry was dismissed. The Disciplinary Committee decided that Harry, as the more experienced and fully trained member of staff, should have known better than to engage in this type of behaviour at the workplace. 

Meanwhile, the University Chaplaincy advertised the post of student pastoral advisor. Angela, who is gay, was rejected for the post. She was told this was due to the fact that, during her interview with the Chaplain, following a lengthy conversation on the issue of homosexuality and the church, she refused to give an assurance to remain celibate if appointed to the post. It was contended that the Chaplaincy required an assurance of celibacy from every unmarried candidate working as a young persons’ pastoral advisor.
Mohamed, Edward, Harry and Angela are all now considering bringing legal actions under anti-discrimination legislation and seek clarification and advice as to their legal position.  
Advise them.

QUESTION SIX

Lucy, Sarah, Kim and Sandra all work for Macho Book Publishers.

Until December 2007, Lucy worked part-time as an Accounts Clerk when she agreed to “help out” until a new Senior Accounts Clerk could be appointed to replace Frank, who retired. As the role involved significant additional responsibilities, Lucy agreed to work additional hours. Since then Lucy has been receiving extra pay for the additional hours, but has not received any increase in her basic rate of pay. 

Last week, feeling aggrieved, Lucy went to speak to the Personnel Manager. He informed her that the firm were no longer interested in recruiting a replacement for Frank; in fact, unless she wanted to revert back to her former role, the job was hers. However, she would have to accept the post on her current pay terms. Lucy wants to accept the post but is unhappy about the rate of pay she has been receiving and has been offered.

Sarah is a clerical worker. She has just discovered that she receives less pay than the predominately male typesetters. She has been informed that this is because typesetters are paid in accordance with negotiated union rates laid down in a different collective agreement to the clerical staff. Typesetters receive more as they often work anti-social hours, whereas clerical staff work normal office hours, a factor that explains why the clerical staff are mostly female workers.  
                                                                                                                  (Continued…)
Last month, Kim and Chris, the office cleaners, were issued with dismissal notices. In future, their services are to be provided by Cheaper Cleaners Ltd at a lower cost to the company. Cheaper Cleaners have written to Kim indicating that they are willing to re-employ her to work on this contract but only on condition that she accepts a lower rate than she is currently receiving. Kim is anxious to remain at this workplace, but wants to be paid the same rate for the work.

Meanwhile, Macho’s have just concluded a job evaluation study (J.E.S) of the assembly and packing workers. The J.E.S concluded that the same rates of pay should apply to the two groups. As a result, all future and existing staff are to be placed on a “single status pay grade”. However, as this will involve a down-grading of the current assembly workers wages, a “pay protection policy” is to be introduced for these workers on transfer to the new pay grades. Sandra, a packing worker appointed in 2005, is angry with this outcome as despite the favourable equal job evaluation rating, due to the “pay protection policy”, she will still not be receiving the same pay as the assembly workers she has worked alongside since 2005.

Lucy, Sarah, Kim and Sandra all now seek your advice as to whether they have any possible recourse under equal pay legislation with respect to these disparities in pay. 
Advise them.
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