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INSTRUCTIONS TO CANDIDATES AND INVIGILATORS

ANSWER ANY THREE QUESTIONS

Candidates may bring an unannotated copy of the Mental Health Act 1983, the Mental Capacity Act 2005 and the Human Rights Act 1998 into the examination room.

QUESTION ONE

ANSWER EITHER (A) OR (B)

(A)

In relation to the standard of care in medical negligence cases, many academic commentators consider that Bolam  has been used by the courts to abdicate responsibility for defining and enforcing patients’ rights. 

Explain what is meant by this comment and whether Bolitho “heralds a medical litigation revolution at which health professionals should tremble?” (Brazier and Miola, “Bye-Bye Bolam: A Medical Litigation Revolution?”, [1999] 8 Med. L.R 85.

OR
(B)

 
The Bristol Inquiry Report declares:

“The system of clinical negligence is now ripe to review . . . We take the view that it will not be possible to achieve an environment of full, open reporting within the NHS when, outside it, there exists a litigation system the incentives of which press in the opposite direction. We believe that the way forward lies in the abolition of clinical negligence action, taking clinical error out of the courts and the tort system. It should be replaced by effective systems for identifying, analysing, learning from and preventing errors . . . There must also be a new approach to compensating those patients harmed through such events.” 

(Learning from Bristol: The Report of the Public Inquiry into Children’s Heart Surgery at the Bristol Royal Infirmary 1984 – 1995, CM 5207, 2001, at p. 365).

In the light of the above comment, explain why the current tort system is said to be inadequate for compensating injured patients and for investigating patients’ complaints. Do you think that radical reform is called for and, if so, what form might this take?  

QUESTION TWO

“The ‘prudent doctor’ standard adopted in Sidaway confers significant discretion in the medical profession to determine the legitimate boundaries of information disclosure. Combined with the requirement for the plaintiff to prove that disclosure of the risk would have resulted in the plaintiff choosing a different, less risky treatment option (i.e. the need to prove causation), the ‘prudent doctor’ standard appears to stack the decks against successful claims.” (M.Jones, “Informed Consent and Other Fairy Stories”, [1999] Med. L.R. 108).

Explain what is meant by this comment and whether you consider that it is an accurate reflection on the current law in relation to informed consent.

QUESTION THREE

Has the recent reform of the law relating to compliant mentally incapacitated patients meant that the “Bournewood gap” has been closed? 

QUESTION FOUR

Kevin Keen is a newly qualified doctor with whom you were at university. You are now a lawyer specialising in medical law.  Kevin has written to you seeking your advice in the following terms:

“Dear Kim,

I have just taken up my first post and, although I am enjoying my job, I  feel a bit out of my depth. I am not at all clear about the circumstances in which I am legally able to treat a patient who does not, or cannot, consent to the treatment proposed. Can you explain the law to me and help me with the following cases. 

Firstly, we have a lovely woman here, who is paraplegic and on a ventilator. She says that she does not want to go on living in a state of paralysis and she wants us to turn off the ventilator. My consultant feels that she is making the wrong decision and in time she will come to terms with her condition. I am not happy about this; my feeling is that if the patient no longer wishes to live, we should turn the ventilator off.  

Secondly, in a case we had yesterday, a patient told the consultant that she did not want to be resuscitated if she had a heart attack and that we should consult her husband with whom she had left instructions on this matter and who had the necessary documentation. I went to check up on her yesterday and she had a heart attack in my presence. I didn’t know what to do and had to make a quick decision; I saved her. She is now in a coma - the situation which she specifically wanted to avoid. Did I take the wrong course of action? What instructions might she have been referring to? 

Thirdly, we have a patient who is a man of 27 with very severe learning difficulties. His mother, with whom he lives, is anxious that he might get a woman pregnant and she has asked us to sterilise him. 

Finally, we have a patient who is in urgent need of a blood transfusion, but who steadfastly refuses to have one because she believes that all blood is poisoned because it is red!

Please write soon – and in language that I can understand – clear practical guidance please!

Love, Kevin 

Answer Kevin’s letter.

Note: although this is a letter to a friend, you will still need to cite the relevant authorities; Kevin may wish to do some further reading. 

QUESTION FIVE

“The judgment of the House of Lords in Gillick v. West Norfolk and Wisbech Area Health Authority appeared to usher in an era of judicial respect for children’s rights and the autonomy of the older child. Just a decade later the decisions of the Court of Appeal in Re R and Re W were perceived as signalling a reversion to judicial paternalism and dealing a near fatal blow to adolescent autonomy” (M. Brazier, ”Coercion or Caring: Analysing Adolescent Autonomy, [1996] LS 84.

Explain and discuss the above comment with reference to relevant case law.  

QUESTION SIX

Emma, a pregnant 25 year old woman, who is a very successful artist, lives with her husband, Jim. Emma has recently been behaving very strangely and has been detained under s. 2 of the Mental Health Act 1983 against her husband’s wishes. Jim has grave concerns about Emma’s detention in hospital and thinks that she would be better at home in a familiar environment. 

Having carried out an assessment, the consultant treating Emma believes that she is suffering from bi-polar disorder.  She experiences manic episodes when she is on a wonderful “high” and feels capable of doing anything. She then has very low periods. The consultant starts her on a course of drugs and would like to detain her longer so that he can continue to treat her.

a. Advice the consultant as to what steps he must he take in order to ensure that Emma is detained in hospital for a longer period. Assume that Jim will object to Emma’s continued detention.

b. Is there any way in which Emma can secure her release from hospital? 

Now assume the application to detain for a longer period is successful.  Emma is very unhappy with her medication. She complains that it has the effect of making her feel her very lethargic all the time, and that she has lost her creative urges and is no longer able to paint. Jim has found out that the use of the drug is controversial.  It appears that some psychiatrists are of the opinion that many patients suffering from Emma’s condition respond better to an intensive course of therapy which teaches them how to control their manic episodes. Emma says that she no longer wishes continue with her medication and that if she is forced to take it, she will refuse to eat. 

c. The consultant seeks your advice as to whether he can treat Emma with the drugs against her wishes and, if so, for how long, and whether he can force feed Emma should she refuse treatment.

d. Can Emma legally challenge the treatment decision?

QUESTION SEVEN

Explain and critically examine the current English law on passive and active euthanasia in relation to the competent patient.
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