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EU Electricity Directive: does not require separation of vertically integrated utilities into separate companies; does not require privatisation.
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1.  Introduction

This note is provided as a corrective to misleading and inaccurate information about the EU Electricity Directive.  PSIRU has received many reports that in the accession countries of central and eastern Europe, a number of management consultants – for example Andersen Consulting in Bulgaria - and international  agencies – for example USaid officials in Croatia – have asserted that the EU Electricity Directive  (a) requires that vertically integrated publicly owned electricity utilities must be split into separate companies and (b) these companies must be privatised.

Neither of these assertions is true. Any consultants or officials saying otherwise are guilty of ignorance and seriously misleading advice.

Consultants and advisors also frequently fail to mention that the Directive allows the option of a ‘single buyer’ model for providing access to the electricity market, or that it allows countries to impose public service obligations on the elctricity industry. They also generally fail to draw attention to the social protection clauses in EU legislation, which are equally binding on member states, especially the Acquired Rights Directive.

2.  What the directive (96/92/EC) says

A.  Unbundling: separate accounts, not separate companies

The EU’s Electricity Directive - Directive 96/92/EC of the European Parliament and of the Council of 19 December 1996 concerning common rules for the internal market in electricity -  is available at http://europa.eu.int/comm/competition/liberalization/legislation/9692_en.html). 

Articles 13-15 cover unbundling – they require separate accounts, but not separate companies. They explicitly provide for the situation where there is a vertically integrated utility which is the single buyer – the single buyer part must operate separately and not exchange information with the other part. 

The European Commission has poublished a helpful summary of the directive (available at http://europa.eu.int/en/comm/dg17/elec/memor.htm ), which states simply that the : “Integrated electricity undertakings must, therefore, in their internal accounting keep separate accounts for their generation, transmission and distribution activities.” 

B.  Negotiated access or single buyer model – and importance of public service obligations

Articles 16-18 of the directive cover access the single buyer or third party access models of liberalization: either one is acceptable. 

Article 3 goes further than this. It recognises the importance of public service obligations, “which may relate to security, including security of supply, regularity, quality and price of supplies and to environmental protection….As a means of carrying out the abovementioned public service obligations, Member States which so wish may introduce the implementation of long-term planning.”. It makes clear that the opening up of the market as proposed in artciles 16-18 may be made subordinate to these public service obligations: “Member States may decide not to apply the provisions of Articles 5, 6, 17, 18 and 21 insofar as the application of these provisions would obstruct the performance, in law or in fact, of the obligations imposed on electricity undertakings in the general economic interest and insofar as the development of trade would not be affected to such an extent as would be contrary to the interests of the Community”.

Again, the Commission’s own guide makes it simple: “Member States can choose between negotiated or regulated third party access or the single buyer procedure when organising the access to the transmission and the distribution network.” And “The use of public service obligations will allow Member States to balance competition with public services, where this is deemed necessary in the general interest of the society. Examples of such obligations could be an obligation for a distribution to supply all customers in its area at equal price per kWh…”.

C.  No requirement to privatise

Nowhere in the directive is there any requirement to privatise. This would be impossible, as it would be contrary to the basic principle in the founding treaty of the European Union, which forbids legal discrimination between the public and private ownership. 

D.  Actual practice

A recent overview of the variations in practice within the EU provide a simple illustration of these points.

(Analysis of the Electricity Sector Liberalisation in European Union Member States pursuant to Directive 96/92/EC on the Internal Market in Electricity: Study by the EU-Japan Centre for Industrial Cooperation

March 2000: available at http://www.eujapan.com/europe/marklibr.htm).

In a number of countries the transmission network remains part of a vertically integrated company: Denmark (other than Jütland), Germany, France, United Kingdom (Scotland, Northern Ireland), Austria (Westösterreich).  Some of these are privately owned vertically integrated companies, some publicly owned. 

Others have created a transmission network that is a separate legal entity: Spain, United-Kingdom (England and Wales), Sweden, Finland, Denmark (Halbinsel Jütland), Austria (Östösterreich), The Netherlands, Portugal, Ireland, Greece, Italy.  Of these, only the UK and Spain have privatised the transmission company: in the other cases they remain in public ownership, frequently alongside publicly owned genration and/or distribution utilities eg in Sweden, Ireland and Greece.

3.  Social obligations in EU directives

A.  Acquired Rights Directive 

Of the greatest importance to any privatisation plans is the Acquired Rights Directive – 77/187 EEC , as amended by 98/50 EC. This law requires that when there is a change of ownership (or transfer) of any underatking, workers employment contracts and conditions, and the collective agreements under which they are determined, must be transferrerd to the new owner/employer. A text of the combined directives can be found at the website of the Federation of European Employers: http://www.euen.co.uk/feu13.html .

A summary of the provisions of this directive can be found at the European Commission’s legal information same EU official site: http://europa.eu.int/scadplus/leg/en/cha/c10809.htm . 

The Thatcher government in the UK attempted to ignore this law when implementing its programme of privatisation of council services through contracting-out. Subsequently the UK was declared in breach of community law by the commission and the European Court of Justice, and legal action by trade unions forced the UK government into paying millions of pounds in compensation to workers whose jobs, pay and conditions had been illegally cut under the Thatcher government.

B.  General overview of social obligations

The EU’s laws include a number of other directives which protect social rights of workers and trade unions. These are just as much part of EU law as liberalising measures like the Electricity Directive,  and so accession states are required to implement these into national law as a condition of EU membership.

A useful list of EU legislation on social rights can be found at on the same EU official site at http://europa.eu.int/scadplus/leg/en/s02204.htm . This includes refernces to legislation requiring consultation of trade unions over proposed redundancies, for example.

C.  Social dialogue

Trade unions and employers should also be aware of the European electricity social dialogue committee. This committee brings together trade unions through the European Federation of Public Service Unions (EPSU) and employers (through Eurelectric). It deals with social aspects of European energy policy. Employers of several Central and Eastern European countries are represented on the employers side. Trade unions in CEEC should seek representation on this social dialogue committee through EPSU (email epsu@epsu.org .) 
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